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A. Identity of Petitioner 
AIJ-ce,6 E.o.r-\r B-cQW)"\ [Name] asks this court to accept review of the decision 

designated in Part B of this motion. 

B. Decisions 
[Statement of the decision or parts of decision petitioner wants reviewed, the court entering or filing 
the decision, the date entered or filed, and the date and a description of any order granting oi: denying 
motions made after the decision such as a motion for reconsideration.] 

3.~2tl~ ~£YG~~~d~c·!!;~I-C\\SI ·1 

4.: Q~ Pt:;Jf~'e:~JJLt:{~a;~t~A Plea) 
- J"o.n. ·)5, ~Q t~- Ju.a:e- M\cbux.\ McCo..rtb1 

. } . 

C. Issues Presented.for Review 
[Defme the issues which the court is asked to decide if review is granted.] 

3. L\vo\u..n±a.r~ (A\fccd~ £\eA),. 1\o{ee.me.s,± (Coercive.) 

4~ Ioe.ttec.1.i ve., Malicious.,'& Tco..\to{oUS. CouroeJ 

5. Br-o.6y Vi o\ o.t\of\S /vJitb\oo\c\ \ C\o f..v)c\e OC..f.r 
. 5 
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D. Statement of the Case 
[The statement should be brief and contain only material relevant to the inotion.] 

0(),n. '15 ,lD\6, Fo..c e <i w\=s'h l\S.t. W\t'nout Po..co\e. Auf h tt0o 
C..u,\ ~:\b\e. <1.cd i\fX\tS \'(\ w¥uh\<.toe~ I UX\~n\ l1\<l \~ teo\( 

~:r;~t:v~:tj'XJGul ~~;t,A~~i\'t~te:· 
" l \\ \ \ - '' ~ jO t I, (\:oo aJ , t_ne ne,O.:CSt\.'( lc.h\:\['f :)~eS We.('eoo (Of r< ,ye , 

E. Argument Why Review Should Be Accepted 
[The argument should be short and concise and supported by authority.] 

F. Conclusion 
[State the relief sought if review is gran!] C' 

#: (oncu.r<'e-ni =>e~te :nc e.,.S 7\< 

DATEDthis a.1rA dayof Mc.ceb ,20_11_. 
. ' 

Respectfully submitted, 

- ALf.~ 
Petitioner . 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DNISION Jit. 

AI ~re-d Ea..r\e Brown 
A pelant/Petitioner 

Case No.: 34 ~03 -4 
Pe..tit\on ~or 

D\sc..retiona.r Re.,v\e:w' 

I 1 thL c'-bove sto...te.d Clf\J U..f\~e,r·s\ar~<~A, de he.re..

b~ pe..t;t\of\ the..court. for dlscre-llbl'\tAr~ re.--
v t e-w be..cCUA.se.. o~ t~e- \ .ss u.e~ ( a..f\d e.r'('o rs) con -
t<i\ (\e_A \'(\ -L\\~<; Aoc..LH'f\~J'\-t ~ u .. Je,\\ ~ ot\,e_r 
do<... v.._ me..n *::s p'e..c..e...6 i f\~ • l\-. t5 e... • o t~u ~ocwf\ Ul ~ 
()..fe.. ''{\ll.:t-le.:r~ of. ('e._CQ\~, O.J\~ -~"c.\u.~e a_ Sto_t(.-

V'<"'\~{\t o~ t\d~t"t.\o(\6--\ G,ttLlnds,(.S./\.G);CL Mot\oC\ 
-'tu Mo~i~'( \<.u._l;t\}: Ql\~ CL Mot_iol"' to 'l'lt>c\i~'l 
c s"' ~ ~ k ~{,(\ -l<>-.f) ' 

I w\ \\ Show c.c~ . .l.A-St- O...f\~ r~u.son to re.N\o.."t.\ 
1'<\ i UJ...S e., tor r e... -s e_xYl e. t\d "'\ , S.o G...6 -to ,YY\tl A l ~~ 
-l~'e. J\..l..c\1\e. Me..nt & Sel'lttde_ te..-rms oF C..On-
~' V\ ~ mt...nt to f'~..A-1\ Go'f\Gu_r-r e.;f\t.. (, 
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You're relieving the state of its burden of proving 

that you're guilty beyond a reasonable doubt at a trial, and 

you're giving up the right to appeal. Do you understand 

that? 

--7' MR. BROWN: Yes, I do. 

THE COURT: Has anybody made any threats to you or 

promises to get you to plead guilty to this charge? 

MR. BROWN: Permission to speak freely, your 

Honor. 

THE COURT: I asked you a question. You can 

answer it how you choose. 

MR. BROWN: The nature of the charge itself, the 

first charge itself was extremely threatening. Throughout 

this procedure I've been under duress to make this decision. 

However, it is a conscious decision, and I believe it to be 
Cl.bo .. ndontTJ~t tf~i:t:()~OU.S 

the best decision under advisement of counsel. 

THE COURT: In fact, you're entering this plea 

and voluntarily? No! r ~st Sol~ it s lines '10~ 
~ MR. BROWN: Yes. [l1 e ) 

THE COURT: Okay. You understand that -- I've 

freely 

already gone through those rights. 

There is a standard range for these offenses, and I'll 

get to that portion, which is 17 to 22 months as to each 

count and 12 months of community custody. The 

recommendation from the prosecuting attorney is going to be 

GUILTY PLEA 
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MR. BROWN: Yes. 

THE COURT: Because of the nature of the offense 

being denominated as a domestic violence offense, the court 

could order you to undergo a domestic violence assessment 

and counseling. You understand that? 

MR. BROWN: 

THE COURT: 

MR. BROWN: 

THE COURT: 

Yes. 

As part of your community custody. 
l\\-.~r~ \s r\c co,"Y\rv\v..ni"t.'f e..u.sto~"'\ 

Yes. U 

To the charge, then, of third degree 

assault and felony harassment of another alleged to have 

occurred on August 1st of 2014, how do you plead to those 

charges, guilty or not guilty? 

MR. BROWN: Guilty by an Alford plea. ~ 

THE COURT: It's guilty or not guilty. Is it J 

guilty or not guilty? ,l_s~e.~ it O..Y\SWe('e.do, )---------/ 

MR. BROWN: Guilty. 

THE COURT: This is an Alford plea. I understand 

that you are pleading guilty not because you believe you are 

guilty but because you believe if the matter were to proceed 

to trial there's a substantial likelihood that you would be 

convicted, and you wish to take advantage of the reduction 

of charges offered by the state? 

MR. BROWN: Yes, sir, preponderance of the 

evidence. (cirGU.MStQnc\oJ) 

GUILTY PLEA 
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\ THE COURT: The preponderance of the evidence 

doesn't actually apply in this particular instance .. You rh 
•understand that you're pleading guilty not because ~ ~t 

doe.S1 believe you are guilty but you're pleading guilty because ~ 

you believe if the matter were to proceed to trial there's a 

substantial likelihood you would be convicted, and you wish 

to take advantage of the plea agreement offered by the 

prosecutor; is that the situation? 

MR. BROWN: Yes. 

THE COURT: Okay. Exhibit No. 1 will be admitted 

and attached as an attachment to the Statement of Defendant 

on Plea of Guilty. 

All right. I've read the report of Sergeant Russell. 

also recall the testimony of Sergeant Steadman from 

earlier today. I do believe if this matter were to proceed 

to trial that there's a substantial likelihood Mr. Brown 

would be convicted. Consequently, I will accept his 

proffered guilty plea to the charges of third degree assault 

and felony harassment. 

Are we proceeding to sentencing at this time? 

MS. WRIGHT: Not today, your Honor. 

THE COURT: Okay. There's an agreement about when 

it will take place? 

MS. WRIGHT: We hadn't discussed it. I think some 

afternoon three weeks or so would give the family sufficient 

GUILTY PLEA 
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STATE OF WASHINGTON 

OFFICE OF FINANCIAL MANAGEMENT 

Insurance Building, PO Box 43113 • Olympia, Washington 98504-3113 • (360) 902-0555 

August 25, 2016 

Alfred Brown #801659 
CRCC MSC-DA31 
PO Box 769 
Connell, W A 99326 

Dear Mr. Brown, 

We are in receipt ofyour letter postmarked August 17,2016. As of July 1, 2011, the Sentencing 
Guidelines Commission (Commission) was eliminated as an independent agency and moved 
under the Office of Financial Management. Also on that date, the Caseload Forecast Council 
assumed responsibility of the adult felony and juvenile disposition databases. The Commission 
no longer receives court case documents from the superior courts. 

fCL 
Keri-Anne Jetzer # 
Staff Support, Sentencing Guidelines Commission 



August 10, 2016 

Alfred Brown 
801659 DA312U 

STATE OF WASHINGTON 

CASELOAD FORECAST COUNCIL 
PO Box 40962• Olympia, WA 98504-0962 

(360) 664-9380 • FAX (360) 586-2799 

Coyote Ridge Correction Center 
PO Box 769 
Connell, W A 99326 

c/c. Elaine Deschamps, Executive Director, Caseload Forecast Council. 

Re: Yakima Superior #14-1-01191-7. Jg. Bartheld. 

Dear Mr. Brown: 

We received your letter mailed 08/01/2016, which contains some questions. Here are my notes: 

1. Effectively July 1, 2011, Caseload Forecast Council assumed responsibility for the adult 
felony and juvenile disposition databases, the annual sentencing statistical summaries, 
and the sentencing manuals. The Caseload Forecast Council is charged with collecting 
the data on adult and juvenile sentencing. We are unable to give legal advice regarding 
sentencing. We encourage you to contact the Washington State Bar Association at 800-
945-9722 to gain a referral to legal counsel or a legal association that might be able to 
answer your question. 

2. Attached is a copy of Felony Judgement and Sentence of cause 14-1-01191-7. On page 2, 
under 2.6. Exceptional Reason, there is a checked checkbox saying "The defendant and 
state stipulate that justice is best served by imposition of an exceptional sentence above 
the standard range of 17-22 for Count 1 and 2. The defendant and State stipulate that this 
sentence is not subject to appeal." 

1 



s. RIGHTS: I UNDERSTAND I HAVE THE FOLLOWING IMPORTANT RIGHTS, 

@ 

AND I GIVE THEM UP BY PLEADING GUlL TY: 

(a) The right to a speedy and public trial by an impartial jury in the county where the crime 
was allegedly committed; 

(b) The right to remain silent before and during trial, and the right to refuse to testifY against 
myself; 

(c) The right at trial to hear and question the witnesses who testifY against me; 

(d) The right at trial to testifY myself and the right to have witnesses testifY for me. These 
witnesses can be made to appear at no expense to me; 

(e)' The right to be presumed innocent unless the State proves the charge beyond a 
reasonable doubt or I enter a plea of guilty; 

(f) The right to appeal a finding of guilt after a trial. 

IN CONSIDERING THE CONSEQUENCES OF MY GUll TY PLEA, I 
UNDERSTAND THAT: 

(a) Each crime with which I am charged carries a maximum sentence, a fine, and a 
Standard Sentence Range as follows: 

COUNT NO. OFFENDER STANDARD RANGE PLUS COMMUNITY MAXIMUM TERM AND 
SCORE ACTUALCONF~EMENT Enhancements* CUSTODY F~E 

(not including enhancements) 

1 5 17-22 Months nla 12 months 5yrs/$10,000 

2 5 17-22 Months nla 12 months 5yrs/$1 0,000 

* Each sentencing enhancement will run consecutively to all other parts of my entire sentence, including other enhancements 
and other counts. The enhancement codes are: (F) Firearm, (D) Other deadly weapon, (V) VUCSA in protected zone, 
(VH) Veh. Hom, see RCW 46.61.520, (JP) Juvenile present, (CSG) Criminal street gang involving minor, 
(AE) Endangerment while attempting to elude. 

/ ~ k' 
~/ {(bn ~he terms of confinement for Counts One & Two are presumed to be served 
-~-=concurrently, unless the court finds that an exceptional sentence is appropriate. 

0 EXCEPT FOR THE ENHANCEMENTS ON COUNTS ONE, which must be served 
consecutively to any other portions of my sentence. 

D The terms of confinement for Counts __ are presumed to be served 
consecutively. 



13. 

RCW 74.Q8.29Q. 

t. \VORK E::rmc CAMP: The jtuige may a\itherize werk ethie eam~. Te €ltlaliry fer 
Vlerk ethie ootherizatien my t~:wm eftetal eenf.inement m\ist ~e mere than twelve 
menths an€lless than thirty siH meHths, I eannet eMrreHtly ~e either ~ending 
~reseeMtien er serving a sentenee fer vielatien efthe Mniferm e0Htmlle€l soostanee 
aet ana I ear..net have a eMrrent 0r ~rier eenvieti0n fer a sen 0r vie lent effcnse. 

\j~Je.nst.:_ LeV-~'":le.\ ~o.-) 
~ 

Information DAm ended Information. . e received a copy of it: "' 
PLEA OF GIDLTY: I plead guilty to Coun~One & Two as charged in the D '{.,e\\t~ \ 

@) I make this plea freely and voluntarily.~ ~ -ttu:d W<>«1J 6_" ~ •, (<t .\f.
@ No one has threatened harm of any kind to me or to any other person to cause me to 

makethisplea. L.W~D .. P. lA a...~, 
c. N<? person has made promises of any kind to cause me to enter this plea except as set 

forth in this statement. 

MY STATEMENT: The judge has asked me to state, in my own words, what I did that 
makes me guilty of this crime. This is my statement: ln ¥-ttlri;'mt Cn1mt;·, W11Shii'tgltm .•. * 4t ~ ~ * ~. 

'' AH o"" ~()'J '' 

(iib~.f'l6()~1'1',fn 

Alford Plea: I do not admit to the (acts or charge as alleged, but I change my plea to 

take advantage of the plea agreement for the State 's amended charges and 

recommendation stated in Paragraph 7 ofthis plea statement. I change my plea with the 

understanding that if the case proceeded to trial on the original charge, there is a 

reasonable chance that I would be found guilty oft he charges, a third strike. Therefore, I 

do not want to proceed to trial and change my vlea. ) 

One., c• the ot~e.t' 
D I wish to plead guilty to take advantage of the plea agreement. Ins~o:f;~g;-.) 
statement, I agree that the court may review the police reports and/or a statertient of 
probable cause supplied by the prosecution to establish a factual basis for the plea. N 0 ~ 

My lawyer has explained to me, and we have fully discussed, all of the above paragraphs 
and the "Offender Registration" Attachment, if applicable. I understand them all. I have 
been given a copy of this "Statement of Defendant on Plea of Guilty." I have no further 
questions to ask the judge. 

Defendant Date 

STATEMENT ON PLEA OF GUlL TY (NON-SEX OFFENSE) (STIDFG) -PAGE 11 OF 12 
DAC- Revised 3/16/10 



In re Breedlove, 138 Wash.2d 298 (1999) 

979 P.2d 417 

KeyCite Yellow Flag -Negative Treatment 

Distinguished by In re Goodwin, Wash., July 25, 2002 

138 Wash.2d 298 
Supreme Court of Washington, 

EnBanc. 

In re the Personal Restraint Petition 

of Lawrence BREEDLOVE Petitioner. 

No. 66425-1. 

I 
Argued Dec. 8, 1998. 

I 
Decided June 24, 1999. 

After his conviction for second-degree murder was 
reversed and matter was remanded for retrial, 79 

Wash.App. 101. 900 P.2d 586, defendant entered guilty 
plea in which he stipulated to exceptional sentence. 
Defendant subsequently filed personal restraint petition 
challenging sentence, and the Chief Judge of the Court 

of Appeals dismissed petition. After granting motion 
for discretionary review, the Supreme Court, Guy, C.J., 
held that: (I) a defendant's stipulation to an exceptional 

sentence as part of a plea agreement is a substantial and 
compelling reason which may justify such a sentence under 
Sentencing Reform Act (SRA); (2) court imposing such 
a sentence has statutory duty to make findings of fact 
and conclusions of law showing that such a sentence is 

' _consistent with purposes of SRA; (3) failure of trial court 
to make such findings required remand; and (4) defendant 

had waived right to challenge sentence by appeal or 
collateral attack. 

Affirmed, personal restraint petition dismissed, and 
remanded. 

Alexander, J., concurred and filed opinion. 

Sanders, J., dissented and filed opinion. 

West Headnotes (25) 

Ill Habeas Corpus 
Judgment. Sentence. or Order 

[21 

131 

[41 

[51 

Imposition of a sentence which is not 
authorized by Sentencing Reform Act (SRA) 
is a fundamental defect which may justify 

collateral relief. West's RCWA 9.94A.010 et 

seq. 

~ Cases that cite this headn0te 

Habeas Corpus 
Deprivation of Fundamental or 

Constitutional Rights: Miscarriage of Justice 

When a request for collateral relief is based 
on a constitutional challenge, petitioner is 
required to show actual and substantial 

prejudice as a result of the alleged 
constitutional violation. 

7 Cases that cite this headnote 

Habeas Corpus 
Deprivation of Fundamental or 

Constitutional Rights; Miscarriage of Justice 

When request for collateral relief is based 
on a nonconstitutional challenge, required 

preliminary showing is stricter than the 
"actual prejudice" standard, and claimed 
error must constitute a fundamental defect 
which inherently results in a complete 
miscarriage of justice. 

7 Cases that dte this hcadnok 

Sentencing and Punishment 

/· Authority to Impose 

Sentencing and Punishment 

. ."·· Departures 

Trial court has authority under Sentencing 
Reform Act (SRA) to impose sentences which 
are beyond the standard range, up to the 
maximum permitted, and then to order that 
the sentences be served consecutively. \Vest's 

RCWA 9.94A.010 et seq. 

Cases that cite this headnote 

Sentencing and Punishment 

''~ Grounds for Departure 



In re Breedlove, 138 Wash.2d 298 (1999) 
979P.2d41i, __ , __ , --·-·- ···----· 

[6] 

171 

Where sentence is outside standard range set 

by Legislature, court must find a substantial 

and compelling reason to justify exceptional 

sentence, even if it is statutorily authorized. 

4 Cases that cite this headnote 

Sentencing and Pnnishment 

>· Grounds for Departure 

If trial court relies on a reason which is 

not substantial and compelling, and which is 

not consistent with purposes of Sentencing 

Reform Act (SRA), as basis for imposing 

sentence outside the standard sentencing 

range, the sentence is unlawful. West's RCWA 

9.94A.Ol 0 et seq. 

1 Cases that cite this headnote 

Criminal Law 

t""· Extent ofPunishment 

Whether a reason given by a trial court 

justifies an exceptional sentence under 

Sentencing Reform Act (SRA) is a question of 

law. West's RCWA 9.94A390(L 2L -
l Cases that cite this headnote 

[81 Sentencing and Punishment 

'""' Bargain, Agreement, Consent or \Vaiver 

Defendant's stipulation to an exceptional 

sentence as part of a plea agreement is 

a substantial and compelling reason which 

may justify such a sentence under Sentencing 

Reform Act. West's RCWA 9.94A.390(1, 2). 

3 Cases that cite this headnote 

[9] Courts 

;-"'w Decisions of Courts of Other State 

Minnesota cases on sentencing are persuasive 

authority in Washington. 

I Cases that cite this headnote 

[lOJ Sentencing and Punishment 
.-j= Discretion of Court 

Sentencing Reform Act (SRA) creates a 

method for determining the standard range 

within which a particular sentence generally 

must fall, but also provides for the ~ 

exercise of judicial discretion to impose a 

sentence outside that range. West's RCWA 

9.94A390, 9.94A.400. 

Cases that cite this headnote 

[111 Sentencing and Punishment 

-~ Bargain. Agreement. Consent, or Waiver 

Sentencing Reform Act (SRA) governs 

plea agreements, and specifically authorizes 

agreements which recommend sentences 

outside the standard sentencing range. West's 

RCWA 9.94A.080-9.94A. 103. 

1 Cases that cite this headnote 

[12) Crimina] Law 

;z .. Representations, Promises, or Coercion; 

Plea Bargaining 

There is a strong public interest m 

enforcing terms of plea agreements which are 

voluntarily and intelligently made. 

7 Cases that cite this headnote 

[131 Criminal Law 

7"' Representations, Promises. or Coercion: 

Plea Bargaining 

,Between the parties, plea agreements are 

regarded and interpreted as contracts, and 

both parties are bound by the terms of a valid 

agreement. \-\ow a.bou.t a..n inva.Hd one..~ 

4 Cases that cite this headnote 

[141 Criminal Law 

'·'-~ Representations, Promises, or Coercion: 

Plea Bargaining 

Trial court is not bound to accept plea 

agreement negotiated by the State and a 

defendant unless it first determines that the 

agreement is consistent with the interests of 

justice and with the prosecuting standards set 
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forth in Sentencing Reform Act (SRA). West's 

RCWA 9.94A.090!1). 

Cases that cite this headnote 

[151 Sentencing and Punishment 

•."'· Bargain, Agreement, Consent, or Waiver 

Trial court is not bound by any 
recommendation as to sentencing which is 
contained in a plea agreement, but must 

independently determine that the sentence 
imposed is appropriate, and where that 
sentence falls above or below presumptive 

standard range, reason for deviating must be 

a substantial and compelling reason, in light 
of the purposes of Sentencing Reform Act 
(SRA). West's RCWA 9.94A.090(2J. 

4 Cases that cite this headnote 

1161 Sentencing and Punishment 

:·~ Bargain, Agreement, Consent. or Waiver 

Where parties agree that an exceptional 
sentence is justified, purposes of Sentencing 

Reform Act (SRA) are generally served by 
accepting the agreement as a substantial 
and compelling reason for imposing 
an exceptional sentence. West's RCWA 
9.94A.010(l. 2. 4. 6), 9.94A.390(l, 2). 

8 Cases that cite this headnote 

[17) Criminal Law 

~ ,.= Voluntary Character 

.. ~ 0-~ Plea agreements which are intelligently and 
1y'{'o.. ~ voluntarily made, with an understanding of 

the consequences, are accepted, encouraged, 
and enforced. 

7 Cases that cite this headnote 

118) Sentencing and Punishment 

····- Necessity 

Where trial court has approved a plea 
agreement as being consistent with the 
interests of justice and in conformance 
with prosecuting standards, trial court may 
additionally approve the plea agreement's 

stipulation to an exceptional sentence above 

or below the standard range if the trial court 

finds that the sentence is consistent with the 
purposes of Sentencing Reform Act (SRA). 

West's RCWA 9.94A.090(1), 9.94A.390. 

I:?. Cases that cite this headnote 

[19) Sentencing and Punishment 
:; .• Nccessity 

Fact that a stipulation in plea agreement 
may provide a substantial and compelling 

reason justifying an exceptional senten~ 

does not relieve ·sentencing court of its duty 
under Sentencing Reform Act (SRA) to enter 
findings of fact and conclusions of law which 

explam the reasons for the sentence. West's 
RCWA 9.94A.l20{3). 

11 Cases that cite this headnote 

[201 Criminal Law 
,~- Sentence 

Trial court's failure to enter findings of fact 
and conclusions of law, as required under 
Sentencing Reform Act (SRA), in connection 
with its imposition of exceptional sentence, 

which had been stipulated to as part of 
plea agreement, required remand for entry of 
findings. West's ReWA 9.94A.12o(3). 

13 Cases that cite this headnote 

[211 Criminal Law 

Sentence 

Remedy for trial court's failure to issue 
findings of fact and conclusions of law in 
connection with imposition of exceptional 

, sentence, as required by Sentencing Reform 
Act (SRA), is ordinarily remand for entry of 
the findings. West's RCWA 9.94A.l20(3). 

6 Cases that cite this headnote 

[221 Habeas Corpus 
. ~- Procedural Errors 

Failure to enter findings in connection 
with imposition of exceptional sentence, 

:, / ( 
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in the apartment were awakened by and witnessed the 
attack. When the two youths attempted to go for help, 
Breedlove threatened one of them with a knife and forced 
him to stay in the room with Mr. Atkins. With the knife in 

his hand, Breedlove chased the other teenager briefly but 
abandoned the chase and returned to continue his attack 
on Mr. Atkins. 

Breedlove was charged with first degree murder. In 
February 1993, a jury found Breedlove guilty of the lesser 
included crime of murder in the second degree. 

The evidence presented at the sentencing hearing showed 

that . at the time Breedlove murdered Mr. Atkins he 
was serving a life sentence for murder and robbery 

in Oklahoma. He had escaped from confinemel!t- in 
Oklahoma a few weeks before Mr. Atkins was killed . 

. The trial court sentenced Breedlove to 260 months, the'---

high end of the standard sentencing range, and ordered 
the sentence be served consecutively with the Oklahoma 
sentence. -. , ' 

l \f( 1\tvt._( (('.\A_(de('e_~ OJ\'I~fl{. ~ 
On appeal, the Court of Appeals reversed the conviction, 

holding that the trial court erred when it denied 
Breedlove's request to represent himself pro se. State v. 

Breedlove, 79 Wash.App. 101, 900 P.2d 586 (1995). The 
Court of Appeals then remanded for a new trial. 

Before the second trial, the State offered to settle 
the criminal action. Breedlove, acting pro se but with 
standby counsel available, agreed. Under the terms of 

the settlement, Breedlove agreed to plead guilty to 
reduced charges of (1) first degree manslaughter for 
the death of Atkins; (2) unlawful imprisonment of the 
teenager he forced to stay during the killing of Atkins; 
and (3) third degree assault of the second teen who 
escaped when **421 he chased her. As part of the 
plea agreement, Breedlove stipulated to an exceptional 
sentence. Breedlove's Stipulation to Exceptional Sentence 
provides, in pertinent part: 

5. The defendant is willing to stipulate to an exceptional 
*302 sentence consisting of the statutory maximum 

sentences for each count, and that the sentences shall 
run consecutively, for a total sentence of twenty years. 

6. The basis for the exceptional sentence is that it is part 
of the settlement of this case, and that the defendant, 
by stipulating to this sentence is thereby avoiding the 

substantial risk of conviction and a sentence to a greater 
term of confinement. 

7. The defendant acknowledges that an agreement to 

an exceptional sentence is not one of the enumerated 
illustrative bases for an exceptional sentence as 
found in RCW 9.94A.390. However, the defendant 

acknowledges that under Jn re Barr, l 02 Wash.2d 265, 
684 P.2d 712 0984), and State v. Hilyard, 63 Wash.App. 
413, 819 P.2d 809 (!991), he may settle his case under 
certain terms and conditions, including a stipulated 
exceptional sentence, provided this is acceptable to the 
Court; even if the facts and standard sentence associated 

with the amended charges would not ordinarily be the 
same as what is being agreed to in his case. 

8. The defendant is willing to enter into the stipulated 
sentencing agreement described herein in part because 
he believes and understands that a twenty year sentence 
would be the maximum allowable sentence under law. 
The State of Washington likewise acknowledges and 
agrees that a twenty year sentence would be the 
maximum allowable sentence under law for the offenses 

Clerk's Papers at 53. 

At the hearing on the entry of plea and sentencing, 
Breedlove stated that he had a two-year college degree 
in sociology and psychology and that he additionally 
had received paralegal certification from the State of 
Oklahoma. The sentencing court explained to Breedlove 
that it was the court's understanding 

that you are stipulating, in other 

words, agreeing to that maximum 
sentence and that the Court has a 
legal basis to impose the maximum 
sentence, and that you won't get to 
turn around and challenge the basis 
for that exceptional sentence? 

I aJ'i\ "{\ ot u__ 

CQ\\~e. )'~, 
(\()(' ~ -r. 
hfult. Ptl\R-

Resp't Br. app. C at I 0. (\c t o... \D--r cJ t1 ~I ~ 
*303 Mr. Breedlove responded: 

) 

Yes, Your Honor, the 10 year maximum, 5 year 
maximum, and the 5 year maximum is consecutive. 

THE COURT: Which adds up to 20. 

_; 
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THE DEFENDANT: Yes. 

Resp't Br. app. Cat 10. 

The sentencing judge indicated that he had read the 
trial transcript of two of the witnesses, that he had 
read the original affidavit of probable cause in accepting 

the plea, and that he believed the 20-year sentence was 
appropriate "from what I know about the circumstances, 
and at this point I know a substantial amount about the 
circumstances." Resp't Br. app. C at 27. The sentencing 
judge then followed the stipulation of the parties and, on 

September 5, 1996, sentenced Breedlove to the maximum 
sentence on each charge and ordered that the sentences 

be served consecutively. On the sentencing form, in place 
of findings of fact and conclusions of law explaining the 
basis for the exceptional sentence, the sentencing order 
states, "See stipulated agreement." Clerk's Papers at 57. 

No formal findings of fact and conclusions of law were 
entered. 

Breedlove did not appeal the exceptional sentence. 

Instead, on September 5, 1997, he filed a personal restraint 
petition in the Court of Appeals, stating: 

This case involves . . . a plea to 
an exceptional sentence without 
knowledge that the sentence 

imposed was an exceptional 
sentence as the sentences were 
imposed consecutively which 
exceeded the standard range without 
the judges [sic] advice that he 
would be imposing the exceptional 
sentence[.] 

Personal Restraint Pet. at 2, In re Breedlove, No. 22399-6-
II (Wash.Ct.App. Sept. 5, 1997). 

The Chief Judge of the Court of Appeals dismissed 
the petition, and Breedlove filed a **422 motion for 
discretionary *304 review. This court granted review and 
appointed counsel to represent Breedlove in this court. 

ISSUE 

As part of a plea agreement, may a criminal defendant 
stipulate to the imposition of an exceptional sentence? 

,, __ j I" 

DISCUSSION 

In this court, Breedlove does not challenge the validity 
of his plea and does not seek to withdraw his plea. He 
does not argue that his stipulation to the exceptional 
sentence was made without an understanding of its 

terms or consequences, and he does not argue that it 
was involuntarily made. Instead, Breedlove argues that 
an exceptional sentence which is based solely on the 
stipulation of the parties is not statutorily authorized. 

(11 [21 [31 Imposition of a sentence which is not 
authorized by the SRA is a fundamental defect which 

may justify collateral relief. 1 In re Personal Rcstrainr of 

Fleming, 129 Wash.2d 529, 533, 919 P.2d 66 (1996); In re 

Personal Resrraint ofMoore. 116 Wash.2d 30, 33, 803 P.2d 

300 ( 1991) (a sentence imposed pursuant to a plea bargain 

must be statutorily authorized; a defendant cannot agree 
to be punished more than the Legislature has allowed 
for); In re Personal Restraint of Carle, 93 Wash.2d 31, 33, 
604 P.2d 1293 (1980J (enhanced sentence for first degree 

robbery was not authorized under the statute). 

(41 The SRA authorizes the sentence imposed in 
this *305 case. Breedlove was sentenced to the 
maximum terms permitted by statute. See RCW 
9A.20.021 (setting maximum sentences); former RCW 

9A.32.060 (first degree manslaughter) 2 
; RCW 9A.40.040 

(unlawful imprisonment); RCW 9A.36.03l( l)(d) (third
degree assault). Although the maximum terms are beyond 
the standard sentence range, they are within the sentencing 
power of the trial court. Additionally, a trial court has 
statutory authority to impose sentences which are beyond 
the standard range, up to the maximum permitted, and 
then to order that the sentences be served consecutively. 
State v. Smirh. 123 Wash.2d 51, 57-58, 864 P.2d 1371 

(1993); State v. Flake, 76 Wash.App. 174, 182-83.883 P.2d 
341 (1994). 

(51 (6] However, even though the sentence may be 
statutorily authorized, when a trial court imposes a 
sentence which is outside the standard range set by 
the Legislature, the court must find a substantial and 
compelling reason to justify the exceptional sentence. 

RCW 9.94A.l20(2). State v. Grme. 117 Wash.2d 211. 
214, 813 P.2d 1238 (1991); Stale v. Smith, 82 Wash.App. 
!53, 160-6[. 916 P.2d 960 (1996). If the trial court relies 
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on a reason which is not substantial and compelling and 

which is not consistent with the purposes of the SRA, 
e sentence is unlawful. See In re Personal Restraint of 

Vandervlugt, 120 Wash.2d 427. 434, 842 P.2d 950 (1992) 

(vacating an exceptional sentens::e which was based on an 

unauthorized factor). 

171 Whether a reason given by a trial court justifies 
an exceptional sentence is a question of law. State v. 

Gaines, 122 Wash.2d 502, 509, 859 P.2d 36 (1993); State 

l'. Allert, 117 Wash.2d 156, 163, 815 P.2d 752 (1991). 
RCW 9.94A.390( I), (2) sets forth a list of nonexclusive and 
illustrative mitigating and aggravating factors that may 
be relied on to justify an exceptional sentence. A **423 
stipulation to the sentence as part of a plea agreement is 

not one of the factors listed. 

[8] *306 The question before us, then, is whether a 

stipulation to an exceptional sentence, made as part of 
a plea agreement, is a substantial and compelling reason 
under the SRA. 

The statute does not narrowly define "substantial and 
compelling reason" but, instead, requires that the trial 
court find "considering the purpose of [the SRA], that 
there are substantial and compelling reasons justifying an 
exceptional sentence." RCW 9.94A.l20(2). The purposes 
of the SRA are to: 

(1) Ensure that the punishment for a criminal offense is 
proportionate to the seriousness of the offense and the 

offender's criminal history; 

(2) Promote respect for the law by providing 

punishment which is just; 

(3) Be commensurate with the punishment imposed on 
others committing similar offenses; 

(4) Protect the public; 

(5) Offer the offender an opportunity to improve him or 
herself; and 

(6) Make frugal use of the state's resources. 

RCW 9.94A.010. 

Agreement of the parties is a reason which is frequently 
cited by trial courts to justify exceptional sentences, 

either above or below the presumptive sentencing range. 3 

Although we have not had occasion to consider the issue, 

the Court of Appeals has twice addressed the validity of 
exceptional sentences imposed pursuant to agreement of 

the parties. In State v. Cooper. 63 Wash.App. 8, 816 P.2d 
734 ( 1991 ), the *307 Court of Appeals held that the 

defendant, by stipulating to an exceptional sentence, had 
either waived his right to challenge it or was barred, under 
the invited error doctrine, from claiming the sentence 
was unlawful. In State v. Hilyard, 63 Wash.App. 413, 
819 P.2d 809 (! 991 ), the Court of Appeals held that a 
stipulation to an exceptional sentence, made as part of 
a plea agreement, is an adequate reason for imposing an 
exceptional sentence. The Court of Appeals recognized the 
'contractual nature of a plea agreement and held that the 
defendant, like the State, must be bound by a valid plea 

agreement which is accepted by the trial court. Hilyard, 63 
Wash.App. at 420.819 P.2d 809. The Hilyard Court also 
held that by entering into the stipulation, the defendant 
had waived his right to challenge the sentence. 

[9] Similarly, the Supreme Court of Minnesota has 
recently held that a criminal defendant may, in a 

negotiated plea agreement, stipulate to the imposition 
of a sentence outside the presumptive standard range. 
5'tate v. Givens. 544 N.W.2d 774. 777 (Minn.l996). See 

also State l'. S'ims, 553 N. W.2d 58 (Minn.Ct.App.l996). 

Minnesota cases on sentencing are persuasive authority 
in Washington. State\'. Nordhy, 106 Wash.2d 514. 521 n. 
5, 723 P.2d 1117 (I 986) (Utter, J., dissenting) (Minnesota 
decisions on what factors are sufficiently "substantial and 
compelling" to justify an exceptional sentence provide 

especially persuasive authority for Washington courts); 
**424 State v. Her::og, 69 Wash.App. 521, 526-27. 849 

P.2d 1235 (1993). 4 

In Givens, the Minnesota court treated the stipulation on 
*308 sentencing as a waiver of the defendant's right to be 

sentenced under the sentencing guidelines and explained 

its holding as follows: 

Since 1980, defendants in Minnesota have benefitted 
from the protection of the guidelines' regulation of 
sentencing discretion. The guidelines exist to maintain 
the presence of rationality in sentencing decisions. 
To the extent that they restrict the discretion of 
the sentencing judge, the guidelines offer a measure 
of evenhandedness and predictability to defendants. 
Their purpose is to ensure that defendants will not be 
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However, it has long been settled law that courts will 
honor a defendant's lawful, "intentional relinquishment 
or abandonment of a known right or privilege." 
Currently, we allow defendants to waive a variety of 

their rights, including their Miranda rights [Miranda v. 

Arizona. 384 U.S. 436. 86 S.Ct. 1602, l 0 A.L. R.3d 974. 
16 L. Ed.2d 694 (1966) ], their right to a jury trial, and 
their right to be present at trial. We see no reason not 
to allow a defendant to agree to a departure as part of 
a plea bargain with the prosecutor. Accordingly, today 
we hold that defendants may relinquish their right to be 
sentenced under the guidelines. 

544 N.W.2d at 777 (citations omitted). 

(10) Like the Minnesota sentencing law, Washington's 
SRA creates a method for determining the standard 
range within which a particular sentence generally must 
fall, but also provides for the limited exercise of judicial 
discretion to impose a sentence outside that range. RCW 

9. 94A.390, .400. See generally D AVID BOERNER, 

SENTENCING IN WASHINGTON 9-1 to 9-73 (1985). 

(111 The SRA also governs plea agreements in 
Washington. RCW 9.94A.080-.103; *309 Stare t'. 

VVakej/eld, 130 Wash.2d 464,471, 925 P.2d 183 (1996). 
The statute specifically authorizes agreements which 
recommend sentences outside the standard sentencing 
range. RCW 9.94A.080(3). See also State v. Lee. 132 
Wash.2d 498,506.939 P.2d 1223 (1997). 

(12) (13] This state recognizes a strong public interest 
in enforcing the terms of plea agreements which are 
voluntarily and intelligently made. State v. Perkins, 1 OS 
Wash.2d 212, 216. 737 P.2d 250 (1987). Between the 
parties, they are regarded and interpreted as contracts 
and both parties are bound by the terms of a valid plea 
agreement. Stale v. Talley, 134 Wash.2d 176, 182.949 P.2d 
358 (1998); Wakefield, 130 Wash.2d at 480,925 P.2d 183 

(Sanders, J., concurring in part, dissenting in part). 

(14) (15] The trial court, however, is not bound to 
accept an agreement negotiated by the State and a 
defendant unless it first determines that the agreement 
~"is consistent with the interests of justice and with the 
prosecuting standards" set forth in the SRA. RCW 
9.94A.090(l). Furthermore, a trial court is not bouiltl by 

judge must independently determine that the sentence 
imposed is appropriate. Where that sentence falls above' 
or below the presumptive standard range, the reason 
for deviating from the presumptive range must be a 

"substantial and compelling" reason, in light of the 
purposes of the SRA. 

(16) Where the parties agree that an exceptional sentence 
is justified, the purposes of the SRA are generally 
served by accepting the agreement as a substantial and 
compelling reason for imposing an exceptional sentence. 
Those purposes often will include: **425 ensuring that 
the punishment for the criminal offense is proportionate 

to the seriousness of the offense and the offender's criminal 
history; promoting respect for the law by providing 
punishment which is just; protecting the public; or making 
frugal use of the State's resources. RCW 9.94A.OIO(I), 
(2).(4). (6). In the case before us, Breedlove agreed to 
accept the 20-year sentence imposed by the trial court in 
order to avoid a "substantial *310 risk of conviction 
and a sentence to a greater term of confinement." Clerk's 

Papers at 53. The parties appear to have recognized 
the fairness of the sentence in light of the crime and 

Breedlove's criminal history. Furthermore, the trial court 

determined that the 20-year sentence was appropriate, 
considering the circumstances of the crime. Additionally, 
Breedlove was concerned about the possibility that a 
potential murder conviction would result in a "most 

serious offense" classification for purposes of the "three 
strikes" law. Entering into the stipulated sentence on the 
reduced charges alleviated this concern while providing a 

just punishment. Avoiding a second murder trial had the 
added benefit of making frugal use of State resources. 

\-\ow ·rouc.h ~oes it co~ to 11-eey J'l'HL hU't ten '(eo:rs ~ 
(17] Plea agreements which are intelligently and 

voluntarily made, with an understanding of the 
consequences, are accepted, encouraged and enforced in 
Washington. See Perkins, 108 Wash.2d at 216, 737 P.2d 

250: Taf!ey. 134 Wash.2d at 183, 949 P.2d 358; Lee. 132 
Wash.2d at 505-06, 939 P.2cl 1223. Through the trial 

judge, who has knowledge of the facts of the criminal 
incident and of the negotiating parties, the law provides 
protection to the defendant and to the public to ensure 
that a plea agreement is consistent with the interests of 
justice, RCW 9.94A.090, and the goals of the SRA. 



In re Breedlove, 138 Wash.2d 298 (1999) 

979 P.2d 41"7~ ~" 

[18) We hold that where, as here, a trial court has including rights under the SRA and the right to appeal); 

approved a plea agreement as being consistent with the State r. i\.fol!ichi. 132 Wash.2d 80, 89 n. 4, 936 P.2d 4011 

interests of justice and in conformance with this state's 1 1997) (criminal defendants may, expressly or impliedly, 

prosecuting standards, the trial court may additionally waive constitutional rights to counsel, to speedy public 
approve the plea agreement's stipulation to an exceptional trial, to jury trial, to be free from self-incrimination, or 
sentence above or below the standard range if the trial 
court finds that the sentence IS consistent with the 
purposes of the SRA. 

'2,').(. ~t. 
)19) . The fact that a stipulation may be a substantial and 

compelling reason justifying an exceptional sentence does 
not relieve the sentencing court of its duty to enter findings :; 
------------------~--------~~--------~~· of fact and conclusions of law which explain the reasons 
for the sentence. 

RCW 9.94A.l20(3) provides in pertinent part: 

Whenever a sentence outside (he 
standard range is imposed, *311 

the court shall set forth the reasons 
for its decision in written findings of 

fact and conclusions of law. 

Written findings ensure that the reasons for exceptional 
sentences are articulated, thus informing the defendant, 
appellate courts, the Sentencing Guidelines Commission, 
and the public of the reasons for deviating from the 
standard range. RCW 9.94A.l05.See BOERNER, supra, 

at 9-2 to 9-5. 

to be tried in the county where the crime was committed, 
and **426 may waive statutory rights, such as the right 
to have restitution determined within the statutory time 

limit); Cooper, 63 \Vash.App. at 13-14,816 P.2d 734.\ 
AI/ I ~ver req_u.ested wa.s ~ ~ etttorne.y. 

' (23)-The testimony and evidence before the sentencing 

judge was that Breedlove . had completed two years 
of college. He also is a certified paralegal and has 
represented *312 himself in civil cases in federal court. 
He understood the charges against him, the standard 
sentence range and the maximum sentence. His responses 
to the court's questions demonstrate he understood that 

the consequences of his plea agreement included the 
imposition of a maximum sentence on each charge and 

that the maximum sentences would run consecutively 
for a total of 20 years. It also appears that Breedlove 
understood the alternative to the plea agreement was 

retrial on the murder charge. He indicated that he 
understood the possibility that he would be convicted a 
second time on that charge and that his sentence was likely 
to be longer than 20 years. He also was concerned that 
a conviction for murder (but not manslaughter) would 
constitute a conviction for a "most serious offense" under 
RCW 9.94A.030(23) and he was concerned that such a 

)20) (21) [22) Th d 
" . 

1 
, " .

1 
conviction would be a strike under Washington's "three 

e reme y tOr a tna courts tal ure to 
strikes" law. He also indicated to the sentencing judge that 

he understood and agreed that he would not be able to 
issue findings of fact and conclusions of law is ordinarily 

challenge the basis for the imposition of the exceptional 

~0 
'(\.C '( ()... 

~-~S\.~~ remand for entry of the findings, and we remand here for 
that purpose. State v. Head, 136 Wash.2d 619, 624, 964 
P.2d 1187 (1998); Templeton v. Hurtado, 92 Wash.App-:' 
847, 965 P.2d 1131 (1998). The failure to enter findings 
does not justify vacation of the sentence in a personal 
restraint proceeding unless it is a fundamental defect 
which results in a complete miscarriage of justice. See In 

re Personal Restraint a( Cook, I 14 Wash.2d 802, 812. 792 
P .2d 506 (1990). There is no miscarriage of justice where 
the sentence imposed is the precise sentence requested by 

sentence. u . ,,, (! (\G.._ r. · l '1 0 n •, (\ W~ St. 
I \e._ \,\..rvv ~ ra....c.., t'-'\ ~ w, 'r. ~ 

t~~ndant. .-/ \~? ~ ·'~{ 
Further, by knowingly, intelligently and voluntarily 
agreeing to the exceptional sentence and by signing the 
sentencing order, Breedlove waived his right to appellate 
review of the exceptional sentence. Perkins. I 08 Wash.2d 
212. 737 P.2d 250 (a criminal defendant may, as part of 
plea agreement, waive constitutional and statutory rights, 

His stipulation to the sentence was intelligent, voluntary 
and made with an understanding of its consequences 
and constitutes a valid waiver of his right to challenge, 
by appeal or personal restraint petition, the sentence he 

requested. 

(24) (25) We additionally note that the doctrine of 
invited error " 'prohibits a party from setting up an error 
at trial and then complaining of it on appeal.'" FVakefie!d, 

130 Wash.ld at 475. 925 P.ld 183 (quoting STate v. Pam. 

101 Wash.ld 507, 51 I. 680 P.2d 762 (1984)), overruled 

on other grounds by State v. Olson. 126 Wash .2d 315. 
893 P.ld 629 (1995). The doctrine has been considered 
in cases in which defendants were sentenced pursuant 
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to plea bargains and later challenged their sentences on 
appeal. Wakefield. 130 Wash.?.d at 475, 925 P.2d 183 

(the doctrine did not apply where a trial judge went 
beyond the defendant's request that the court participate 
in plea negotiations); Cooper, 63 Wash.App. at 14, 816 

P.2d 734 (defendant's statement on plea of guilty that he 
agreed sentences should be *313 served consecutively 
was invited error). See also Smith. 82 Wash.App. at 
162-63.916 P.2d 960 (defendant could not challenge trial 

court's finding of deliberate cruelty where defense counsel 
had conceded deliberate cruelty existed). 

In this case Breedlove agreed to the imposition of a 

particular sentence in exchange for reduced charges and 
a presumably shorter sentence. He agreed, in writing 
and orally in open court, that the stipulation, itself, 

'\.". .() . justified the exceptional sentence in his case. He signed the 
\) '- sentencing order, which contained the abbreviated reason 

-~~ for the exceptional sentence, rather than findings of fact. 

He invited any error in the trial court's failure to make 

specific findings on the sentence and may not now 
complain that the failure was error. 

Breedlove additionally argues in his o~enmg brief in this 

court that the trial court should have been collaterally 
estopped from imposing an exceptional sentence on 
remand for a new trial. This issue was not raised at the 

time of sentencing, in the personal restraint petition or the 

motion for discretionary review, and it was not accepted 
for review. We decline to consider it but note that the 
cases cited by Breedlove on this issue do not support his 
position. 

Affirmed; the personal restraint petition is dismissed. 
However, we remand to the sentencing court for the entry 
of findings of fact and conclusions of law supporting the 
exceptional sentence. 

SMITH, JOHNSON, l\fADSEN, JJ., and DOLUVER, 
J.P.T., concur. 

ALEXANDER, J. (concurring). 
I agree with the dissent that a stipulation to an exceptional 
sentence is not a substantial and compelling reason 
justifying imposition of a sentence outside the standard 
range. While the State and a defendant may **427 

certainly stipulate to facts that may support the finding of 

a reason for an exceptional sentence, the parties cannot by 
their stipulation bind the sentencing judge to make such 

a finding. 

*314 I nevertheless agree with the maJonty that we 
should affirm the sentence imposed here on Breedlove. 
I reach this conclusion because Breedlove waived his 
right to appellate review of the sentence by requesting 

the sentence that was imposed. As the maJOnty notes, 
the record clearly establishes that Breedlove acted 
intelligently, voluntarily, and knowingly when he agreed 

to have the sentencing court sentence him to a term of 
20 years. For that reason, he may not now be heard to t 
quarrel With the Sentencing COUrt'S embracing Of a reSUlt re.q_u.es I 

he invited. 10 ~eO..f5 

:r did ~oweve~ teau.e$t '('le-w C.oLt..I'\Sel.~. 
' ' L ~ · , • • S e. v e..n tn""'e..s • 

DURHAM, C.J., and TALMADGE, J., concur. 

SANDERS, J. (dissenting). 
Breedlove's exceptional sentence was based on a single 
"finding" of the trial court: "See stipulated agreement." 
Clerk's Papers (CP) at 57. Breedlove's stipulation states 

that he is stipulating to the sentence to avoid substantial 
risk of conviction and sentence to a greater term of 
confinement. CP at 53 (Def.'s Stipulation to Exceptional 

Sentence (Sept. 5, 1996) at 2, ~ 6). The issue is therefore, 
whether this finding and stipulation are sufficient to 
comply with the Sentencing Reform Act of 198l(SRA) 
which requires a substantial and compelling reason to 

exceed the sentencing range the legislature has detennined 
to be the presumptive standard. 

A plea bargain to a sentence not in compliance with 
the law will not be enforced. In re Personal Restraint of 

Moore, 116 Wash.2d 30, 38, 803 P.2d 300 ( 1991) (sentence 

imposed pursuant to plea bargain must be statutorily 
authorized; defendant cannot agree to be punished more 
than the legislature has allowed); State v. Miller. 110 
Wash.2d 528, 538, 756 P.2d 122 (1988) (Durham, J., 
concurring in result) ("There simply is no credible legal 
argument that can be made for the proposition that a 
court [ ] may exceed its statutory sentencing authority in 
order to enforce the terms of a plea agreement.") (citation 
omitted); In re Personul Restraint of Gardner, 94 Wash.2d 
504, 507, 617 P.2d 1001 (1980) (plea agreement cannot 
exceed statutory authority *315 given to court). The fact 

- ':r 
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that the defendant had two years of college and paralegal 
training (Majority at 421) does not change the statutory 

sentencing requirement. 1 

The SRA sets out the standard sentencing range. It 
prohibits a sentence outside that range except where 
the trial court "finds, considering the purpose of this 
chapter, that there are substantial and compelling reasons 
justifying an exceptional sentence." RCW 9.94A.I20(2). 

In most cases the SRA contemplates imposition of the 
standard range sentence, as that range is "a legislative 
determination of the applicable punishment range for 
the crime as ordinarily committed." State\'. Parker, 132 
Wash.2d 182, 186-87,937 P.2d 575 (1997). 

Clearly, if the judge imposed an exceptional sentence 
solely on the basis of this plea agreement, it would be 
invalid. In re Personal Restraint of },foore, 116 Wash.2d 
at 38, 803 P.2d 300. This being the case, it must 
follow "substantial and compelling reasons" justifying 
imposition of an exceptional sentence cannot include the 
plea agreement itself. The reasoning of the majority is 
therefore circular when it holds "[w]here the parties agree 
that an exceptiOnal sentence is justified, the purposes of 
.the SRA are generally served by accepting the agreement 
as a substantial and compelling reason for imposing an 
exceptional sentence." Majority at 424. 

**428 The majority speculates as to other reasons that 
may have been in the minds of the parties or the court at 
the time that this plea agreement was made. Majority at 
425 ("The parties appear to have recognized the fairness of 
the sentence in light of the crime and Breedlove's criminal 
history. Furthermore, the trial court determined that the 

I 
20-year *316 sentence was appropriate, considering the 
circumstances of the crime.") (emphasis added). How ever, 
the actual findings of the trial court provide no basis 
for the exceptional sentence other than the stipulation· . ' 

,which is as inadequate to meet the statutory standard as" 
is the plea agreement of which it is a part. As a matter~ 
of preestablished law, a stipulation to an exceptional 
sentence cannot be a compelling and substantial reason 
justifying the exceptional sentence. 

The majority notes the prosecutor's right under the SRA 
to recommend a sentence outside the guideline. Majority 
at 424 (citing RCW 9.94A.080(3); Stare v. Lee, 132 

Wash.2d 498. 506, 939 P.2d 1223 (1997)). 2 However, this 

simply reflects a right of the prosecutor, not an obligation 
of the court. 

The majority relies upon three cases to support its holding, 
none from this court, and, in the end,_ none satisfying. 

Stute \'.Cooper, 63 Wash.App. 8, 13,816 P.2d 734 (1991): 
Unlike the case at bar, the trial judge entered specific 
conclusions of law supporting his decision to impose an 
exceptional sentence. Thus Cooper is inapposite. 

Stale \'. Hilyard, 63 Wash.App. 413. 417. 819 P.2d 809 
( 1991 ): The trial court entered a written conclusion " 
'that an exceptional sentence is justified on the facts and 
also due to the stipulation of parties in plea negotiations 
per RCW 9.94A.080,'" (quoting trial court's conclusions 
of law) (emphasis added). Affirming, the Court of 
Appeals simply quotes the statutory language of RCW 
9.94A.080t3) *317 that an exceptional sentence may 
be part of the plea agreement. Hilyard, 63 Wash.App. 
at 41X. 819 P.2d 809. Unconsidered is the legal question 
before this court: Is a stipulation by itself a substantial and 

compelling reason to go beyond the SRA? NO ' 
Finally, the majority relies on State v. Givens, 544 N.W.2d 
774 (Minn.l996). There the Minnesota court noted that 
the exceptional sentence could be afflrmed on the grounds 
that the victim was particularly vulnerable due to age, 
a specific factor authorizing an exceptional sentence 
under the Minnesota statute, and a finding made by 
the Minnesota trial court judge. Gfvei!S, 544 N.W.2d at 
775-76. The court did however opine a criminal defendant 
could make a knowing, intelligent, and voluntary waiver 
of his statutory sentencing rights. ld. at 777. But in our 
state it is settled that even a knowing, intelligent, and 
voluntary waiver of a defendant's statutory sentencing 
rights will not authorize the sentencing court to depart 
from the statute. In re Personal Restrain! of 1Voore, 116 
Wasb.2d at 38, 803 P.2d 300: ln re Personal Restraint oj' 

Gardner, 94 Wash.2d at 507, o17 P.2d 1001. 

As our majority concludes a stipulation equates to 
a substantial and compelling reason for imposing an 
exceptional sentence, Majority at 424, it is interesting to 
note the Minnesota court held "an attempt 'by the parties 
to limit sentence duration does not create a "substantial 
and compelling circumstance" which may be relied upon 
as justifying a departure from the Guidelines.' " Givens, 

544 N.W.2d at 777 (quoting State\'. Garcia, 302 N.W.2d 
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643.647. overruled on other grounds by Givens, 544 N.W.2d 

at 777 n. 4). 3 

**429 The majority fails to credit the distinction between 
the rights of the parties to a plea agreement to contract 
as they see fit and the obligations placed by statute upon 

""the trial *318 court to impose a sentence which conforms' 

to legal standards. Here the trial court set a sentence 
outside the statutory guidelines based solely on the plea 
agreement. The SRA's requirement that a judge set a 
sentence outside its guidelines only for substantial and 
compelling reasons is not satisfied by a plea agreement. 

Footnotes 

Rather, such a sentence may be imposed only upon a 

finding of the trial court judge that such reasons do exist 
and the exceptional sentence is imposed based on criteria 

set forth in the SRA. 4 

The remedy is not new findings to justify an erroneous 
result, but lawful imposition of sentence based upon the 

findings actually made. 

Evide nt\cxry ~e.a.r\ng & RuJ Fa.cts 
All Citations 

138 Wash.2d 298, 979 P.2d 417 

1 When a request for collateral relief is based on a constitutional challenge, the petitioner is required to show actual and 

substantial prejudice as a result of the alleged violation. In re Personal Restraint of Cook, 114 Wash.2d 802, 809, 792 

P.2d 506 (1990); In re Personal Restraint of Haverty, 101 Wash.2d 498, 504, 681 P.2d 835 (1984). When, as in this 

case, the collateral relief is based on a nonconstitutional challenge, the required preliminary showing is stricter than 

the "actual prejudice" standard. The claimed error must constitute "a fundamental defect which inherently results in a 

complete miscarriage of justice." In reCook, 114 Wash.2d at 811. 812, 792 P.2d 506. See also In re Personal Restraint 

of Fleming, 129 Wash.2d 529, 534, 919 P.2d 66 (1996). 

2 At the time Breedlove was sentenced, first degree manslaughter was classified as a class B felony. Former RCW 

9A.32.060(2). The maximum sentence for a class B felony is 10 years. RCW 9A.20.021(1)(b}. In 1997, the crime was 

reclassified as a class A felony. Laws of 1997, ch. 365, § 5. The maximum sentence for a class A felony is 20 years. 

RCW 9A.20.021 (1 )(a). 

3 Washington's Hard Time for Armed Crime Act requires that judicial records be kept of all sentences for certain violent 

or armed offenses. Laws of 1995, ch. 129, § 6, codified at RCW 9.94A.105. The Sentencing Guidelines Commission is 

charged with recording and comparing these sentences. The Commission's first report on judicial sentencing practices 

summarizes adult felony sentences imposed during the fiscal year 1996. The total number of adult felony sentences in 

this state for that period is 21,421. Of that number, 19,682, or 91.9 percent, were within the standard sentence range; 

2.3 percent were above the standard range; and 5.8 percent were below the standard range (these included defendants 

receiving mitigated sentences as well as those sentenced under first-time offender waivers or under the special sex 

offender sentencing alternative). SENTENCING GUIDELINES COMM'N, STATE OF WASHINGTON, ADULT FELONY 

SENTENCING 1-15 (1996). nt by the defendant to the exceptional sentence was the reason most frequently given to justify 

an exceptional sentence. Agreement by the parties was cited as justification for sentences below the standard range 

in 78 of 229 cases (more than twice the number than the next frequently cited reason). SENTENCING GUIDELINES 

COMM'N, supra, at 1-28 to 1-29. Agreement was cited 174 times (again, more than twice the number of the next frequently 

cited reason-victim vulnerability at 71 times) in the 406 aggravated sentences. SENTENCING GUIDELINES COMM'N, 

supra, at 1-30 to 1-31. 

4 Minnesota, like Washington, requires a sentencing judge to impose a presumptive, or standard range, sentence "unless 

the individual case involves substantial and compelling circumstances." Minn.Stat. Ann. § 244 app. at 529 (West 1992). 

When an exceptional sentence is imposed in Minnesota, the sentencing judge "must provide written reasons which 

specify the substantial and compelling nature of the circumstances, and which demonstrate why the sentence selected 
in the departure is more appropriate, reasonable, or equitable than the presumptive sentence." Minn.Stat. Ann. § 244 

app. at 530 (West 1992). 

1 The majority notes that Breedlove proceeded pro se "but with standby counsel available." Majority at 420. At the session 

where the court accepted Breedlove's stipulation to the exceptional sentence, Breedlove was in custody and his standby 

counsel was not present. State's Resp. to Personal Restraint Pet.App. Cat 2 (Pierce County No. 92-1-03059-6, Report of 

Proceedings (Sept. 5, 1996)). As the record shows, the only legal advice Breedlove received in preparing his plea came 

from the prosecuting attorney. /d. at 3. At one point, albeit not with regard to the stipulation, Breedlove even mentioned 

he was acting "on advice of Counsel," referring to the prosecutor. /d. at 27. 
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STATEMENT OF FINANCES 

I, _AU'_t~d.. Ea.-c\e. Brown , ceriify that I cannot afford to pay the $250 

filing fee normally required to file a Mnt\o'D/p..;_:tit\oa £-cc ty,sc.se.:t\oxV&f)" B€.view. 
l . I request that the filing fee be waived and that I be allowed to file 

2. 
0 

J. 

4. 

Se.e. A. t-*'~e..c\ 
5-to..t~ '('{\.~\'\ \ 

6. 

P~t. toe D\ SC'fet\ol'IC\'f~ k'l.without prepayment of the filing fee. 

My request in this matter is brought in good faith. 

I am --8 V employed. My salary or wages amount to 

$ 0 per month. My employer is (Name and address): 

1 do ----B~ have any checking or savings accounts in any financial 

institutions. The total amount of funds I have in any such accounts of any type is 

$ 0 . 
In the past 12 months~ X 8---*:__ receive any interest, dividends, 

rental payments, or other money. The total amount of such money I received was 

$ The total amount of cash I have other than otherwise indicated above 

is$ 0 
I own or have an interest in the following real estate, stocks, bonds, notes, and 

other property (list any property of a present value of more than $50, its current 

value and the amount, if any, currently owed against said property): 

Item Value Amount Owed 

(for example: an automobile, make, model, and year; the present value, $3,000.00; still 

--=~~~;~~ -------·· _iliA___ _ __ t1_/A__ 

7. I am --8 _X._ married. My spouse is __ is not __ · 

employed. His or her salary or wages amount to $ 0 per month. He or 

she owns the foll;:t!Aopeli)' not already described above: 

. + I 

1 



8. These following persons depend on me for support (list name, relationship to you, 

and address for each person): 

&If~<:.£~ n ~ \ '/ , b bC f\ g.~ N-f- ~t>f ih S e_.C.LA f 1±.~ . 

9. 1 owe the following bills (list name and address of creditors and any amount 

currently owed): 

'V\/A. St. ~~~\(s I owe -\:'h_e"X' tb.ou~o.f\AS, 

[IF APPLICABLE- Petitioner incarcerated in a correctional facility-COMPLETE #1 OJ 

10. I have a spendable balance of $ 0 in my prison or institutional account as 

of the date of this financial statement. 

I declare under the penalty of perjury (pursuant to the laws ofthe State of Washington) 

that I have read this financial statement, know its contents, and I believe all of the 

information and statements contained therein to be true. 

Dated this J..) ~day of Match ,20_11. 

PETITIONER 

2 



! 03/09/2017 

DOC#: 0000801659 NAME: 

DOB: 04/05/1965 

AVERAGE 
MONTHLY RECEIPTS 

9.71 

Department of Corrections 

COYOTE RIDGE CORRECTIONS CENTER 

BROWN ALFRED 

20%0F AVERAGE 
RECEIPTS SPENDABLE BALANCE 

1.94 3.88 

·- ---
PAGE : 01 OF 01 

ADMIT DATE: 

ADMIT TIME: 

OIRPLRAR 

10.2.1.18 

02/17/2016 

11:54 

20%0F 
SPENDABLE 

0.78 



DECLARATION OF MAILING 

GR3.1 

I, A\\'-ce._c\ 6-cow'a on the below date, placed in the U.S. Mail, postage 
prepaid, ±bre :e envelope(s) addressed to the below listed individual(s): 

\JA St. Crt. ot A.~~e.()..\s 
500 N. c~dnt St .. 
S~akMe.,.\vA 99d.OI-1905 

Ya.kiMn Co. Prose.wtor 
Yo.ki (!)0.. Co. Collrthou.se 

ilR N. lnd St. 

PO Ba:< 4o9a9 

I am a prisoner confmed in the Washington Department of Corrections ("DOC"), housed 
at the Coyote Ridge Correctional Complex ("CRCC"), 1301 N. Ephrata Avenue, Post Office Box 
769, Connell, WA 99326-0769, where I mailed said envelope(s) in accordance with DOC and 
CRCC Policies 450.100 and 590.500. The said mailing was witnessed by one or more staff and 
contained the below-listed documents. 

1. M~~·\~a t~c D\:c.re_t~o()O.£'( R(..v:e..w . ~ , 
2. fe..t\t\o-o £o, t)0)c..nt,onn.'~ Kev,t.w (w,th ex\b\t~ 

3. ~t~o~ to ~~~ ~~~2 
4. =t\~ tc=o:-~4=5==lme<\ttll) 
5. StQte.,N\e.ni of f \DO aces 
6. Sto.ttrneD-t. o~ f...c\c\ it\on(d Grcu.nAs 

I hereby invoke the "Mail Box Rule" set forth in General Rule ("GR") 3 .1, and hereby 
declare under penalty of perjury under the laws of the State of Washington that the forgoing is 
true and correct. . A 

DATED this ')___ 3 L. day of M t1 ce,h , 20 Jj_, at Connell W A. 

Sign'"'' I.L t IJM.,, ~ 


